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United States Court of Appeals for the 
District of Columbia 


1 Municipal Court of the District of Columbia 

No. 346-840 

Marie F. Schwartz, Administratrix of the Estate of Ben 
Schwartz, Deceased, Plaintiff. 
vs. 

William C. Murphy, and C. J. Murphy, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 In the Municipal Court of the District of 

Columbia 

No. 

Marie F. Schwartz, Administratrix of the Estate of Ben 
Schwartz, Deceased, 1515 R Street, N. W., Plaintiff . 

vs. 

William C. Murphy, Room 8, District Building, 

C. J. Murphy, 1300 East Capitol St., Washington, D. C., 
Individually and as trustees, Defendants. 

Bill of Particulars 

To Amount due plaintitf from the defendants 


from sale of premises 3348 - 16th St. N. W. 

sold at public auction on February 11, 1937 $1600.00 


To Balance due second trust 

$862.46 

Second trust interest 

12.10 

Taxes 

51.09 

Advertising 

61.05 

Auctioneer’s fee 

30.00 

Trustees’ commissions 

80.00 

Payment by cash 

121.63 


$1218.33 $1218.33 

To Amount due Plaintiff 

$381.67 
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With interest on $3S1.67 at 6% 
per annum from the 11th day of 
February, 1937, exclusive of all 
set-offs and just grounds of de¬ 
fense. 

HARRY FRIEDMAN 
ward b. McCarthy 

Attorneys for Plaintiff 
Woodward Building 

3 In the Municipal Court of the District of 

Columbia 

No. 346840 

MIarie F. Schwartz. Administratrix of the Estate of Ben 
Schwartz, Deceased, 1515 R Street, N. W., Plaintiff . 

vs. 

William C. Murphy, Room 8, District Building, 

C. J. Murphy, 1300 East Capitol St., Washington, D. C., 
Individually and as trustees, Defendants. 

Affidavit of Merit 

District of Columbia, 55: 

Marie F. Schwartz, being first duly sworn on oath, de¬ 
poses and says, that she is the administratrix of the estate 
of Ben Schwartz, deceased, and is the party named as 
plaintiff herein, and that she has personal knowledge of the 
matters and things herein stated; that on to-wit, May 29, 
1935, Ben Schwartz, being the owner of said real estate in 
the District of Columbia known as 3348 - 16th Street, 
Northwest, did make a note in the sum of Twenty-five Hun¬ 
dred Dollars ($2500.00) to William C. Murphy and Mar¬ 
garet E. Murphy secured by a second deed of trust re¬ 
corded in Liber No. 6S93 at Folio SI in the Land Records 
of the District of Columbia, making the said William C. 
Murphy and C. J. Murphy, trustees; the instalments on 
said note being in arrears on to-wit, January, 1937, said 
defendants did cause the said property to be advertised 
and sold at public auction on February 11, 1937, subject to 
a first deed of trust for Ten Thousand Dollars ($10,000.00) 
at six per cent (6%) due February 12, 1937, for the sum of 
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Sixteen Hundred Dollars ($1600.00); that at the time of 
said sale there was an amount due on said second 
4 trust to-wit, Eight Hundred Sixty-two Dollars and 
Forty-six Cents ($862.46) as principal, Twelve Dol¬ 
lars and Ten Cents ( $12.10) as interest, Fifty-one Dollars 
and Nine Cents ($51.09), taxes, and that advertising costs, 
auctioneers fees and trustees' commissions amounted to 
One Hundred Seventy-one Dollars and Five Cents 
($171.05); that trustees have paid this plaintiff the sum of 
One Hundred Twenty-one Dollars and Sixtv-three Cents 
($121.63) in cash, leaving a balance due to Marie F. 
Schwartz, as administratrix of the estate of Ben Schwartz, 
deceased, in the sum of Three Hundred Eightv-one Dollars 
and Sixty-seven Cents ($381.67). as more fully set forth 
in the Bill of Particulars attached hereto and prayed to be 
read as a part hereof; that demand has been made upon 
said defendants to pay the said balance but they have re¬ 
fused and still refuse to pay the same; and that the plain¬ 
tiff claims by reason thereof and there is justly due and 
owing from the defendants to the plaintiff the sum of 
Three Hundred Eighty-one Dollars and Sixty-seven Cents 
($3S1.67) with interest thereon at six per cent (6%) per 
annum from the 11th day of February, 1937, exclusive of 
all set-offs and just grounds of defense. 

MARIE SCHWARTZ 
Administratrix of the Estate of 
Ben Schwartz 


Subscribed and sworn to before me this 24 day of May, 
1937. 

C. R. MARVIN 

(Seal) Notary Public, D. C. 
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5 In the Municipal Court of the District of 

Columbia 

No. 346-840. 

Marie F. Schwartz. Administratrix of the Estate of Ben 
Schwartz, Deceased, Plaintiff . 

vs. 

William C. Murphy, and C. J. Murphy, Defendants. 

Affidavit of Defense 
District of Columbia, .<?s; 

'< William C. Murphy and C. J. Murphy, being first duly 
sworn according to law, on oath depose and say that they 
are the defendants named in the above-entitled cause and 
have a complete defense to the plaintiff's cause of action 
which is as follows: 

Thev admit the execution of the deed of trust whereby 

thev were named as Trustees. Thev likewise admit that 
• • 

default occurred in the payments of the note secured by 
said deed of trust. They likewise admit that they caused 
the said property to be advertised and sold at public auc¬ 
tion on February 11, 1937, subject to a first deed of trust of 
$10.000., at six percent (670 due February 12, 1937, and 
that the equity in said property was sold for $1600.00.; 
that thev likewise admit that at the time of said sale there 
was due on the said second deed of trust the sum of $862.46, 
as principal, $12.10, as interest, $51.09. as taxes and that 
advertising costs, auctioneer’s fees and trustees’ commis¬ 
sions amounts to $171.05; that they likewise admit that they 
paid to the plaintiff the sum of $121.63, but they deny that 
there is a balance due the plaintiff as Administratrix of the 
estate of Ben Schwartz, deceased, of the sum of $381.67, or 
any other sum whatsoever. They aver the fact to be that 
at the time of the advertisement and sale of the said real 
estate, under and by virtue of the said deed of trust 

6 in which they were named as Trustees, there was 
interest overdue on account of the first deed of trust 

and that these defendants, as Trustees as aforesaid, in pur¬ 
suance of the authority and obligation conferred upon them 
by the provisions of the said deed of trust, and in pursu- 
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ance of express directions from William and Margaret E. 
Murphy, the parties secured under the terms of the second 
deed of trust, in which the defendants were designated as 
Trustees, paid to the holders of the note secured by the 
first deed of trust, the sum of $356.67, which amount was 
deducted from the proceeds of sale, and that there was fur¬ 
ther deducted the sum of $25.00., paid to your affiant, Wil¬ 
liam C. Murphy as attorney’s fee, in pursuance of an ex¬ 
press agreement between these defendants and Ward B. 
McCarthy, the attorney and agent, representing the plain¬ 
tiff, such amount having been paid to the said William C. 
Murphy for legal services rendered in the execution of the 
deed of trust, so that the last mentioned sums, to-wit the 
amount paid the holder of the note secured by the first deed 
of trust and the amount paid William C. Murphy, together 
with the sums referred to in plaintiff’s Affidavit, total the 
net proceeds realized from the sale of the equity in said 
property. Therefore, there was no further sum due the 
plaintiff from these defendants, nor is there any sum now 
due her. 

/s/ WILLIAM C. MURPHY 
/s/ C. J. MURPHY 

Subscribed and sworn to before me this 17th day of June, 
1937. 

/s/ RUBY J. PETERSON 
Notary Public . D. C. 

LEONARD A. BLOCK 
Attorney for Defend ants, 

703 Woodward Building. 

7 In the Municipal Court of the District of 

Columbia 
No. 346-840. 

Marie F. Schwartz, Administratrix of the Estate of Ben 

Schwartz, Deed., Plaintiff, 
vs. 

William C. Murphy, and C. J. Murphy, Defendants. 
Plea to the Jurisdiction 

Comes now the defendants, William C. Murphy and 
Christopher J. Murphy, named in the caption as C. J. 
Murphy, with leave of Court first had and obtained, and 
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sav that this Court is without jurisdiction to try the issues 
involved in this cause for that 
1 (1) The title to the real estate, known as Lot 265 in 
Sarah F. Exley's subdivision of part of S. P. Brown’s sub¬ 
division of part of “Pleasant Plains”, now called “Mount 
Pleasant”, as per plat of said Exley’s Subdivision recorded 
in Liber County Xo. S folio 113 of the Records of the Office 
of the Surveyor of the District of Columbia, improved by 
premises Xo. 3348 Sixteenth Street, Xorthwest, is involved 
in these proceedings, so that this Court is without jurisdic¬ 
tion to further entertain this suit. 

In order to maintain this action, it will be necessary for 
the plaintiff to prove that 

(1) Plaintiff’s intestate, Ben Schwartz, acquired title to 
the said real estate on the 29th day of May, 1935, and there¬ 
upon by a covenant contained in said deed, assumed and 
expressly agreed to pay an existing indebtedness of $10,- 
000.00., secured by deed of trust on said property, dated 
the 12th day of February, 1934, payable three years after 
date, with interest thereon from date until paid at the rate 
i of six (6) percent per annum, payable semi-annually. 
8 2. On the date that the said Ben Schwartz acquired 

title to said real estate, he executed a deed of trust 
dated the said 29th day of May, 1935, for deferred purchase 
money in the sum of $2500.00., securing William Murphy 
and Margaret F. Murphy. 

3. That the said indebtedness secured by said last-men¬ 
tioned deed of trust became in default and was thereupon 
advertised by the defendants herein and said property sold 
in pursuance of the provisions of said deed of trust, the 
deed conveying the title thereto to the purchaser, John 
Weismuller, having been dated the ISth day of March 1937: 

4. That the said plaintiff’s intestate departed this life 
on the 24th day of October, 1936, intestate, and that there¬ 
fore the title to the said real estate became vested in his 
heirs at law, i.e., Elsie Schwartz Harper, daughter; Ruth 
Schwartz Friedman, daughter; Blanche Schwartz Harlow, 
daughter; Sylvia Schwartz, daughter; Milford Frank 
Schwartz, son; Sylvan Schwartz, son and Ben Schwartz, 
Jr., minor son, besides his widow, Marie F. Schwartz, the 
plaintiff. 
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To further establish the right of the plaintiff to the al¬ 
leged surplus accruing from the said foreclosure sale, the 
plaintiff must prove the intestacy of the said Ben Schwartz, 
the propriety of her appointment as administratrix, the 
proceedings whereby a deficiency in the personal property 
was shown and the proceedings before the Auditor in the 
District Court. 

In order to properly defend this suit, the defendants 
must show 

(1) The conveyance by William Murphy and Margaret 
E. Murphy by deed hereinbefore described, dated the 29th 
day of May, 1935, and recorded on the 1st day of June, 
1935. 

(2) The express covenant contained in said deed where¬ 
by the grantee, the said Ben Schwartz, assumed and ex¬ 
pressly agreed to pay the existing indebtedness on said 
property, likewise hereinbefore referred to, in the sum of 

$10,000.00., and secured by deed of trust from Wil- 
9 liam Murphy and Margaret E. Murphy, tenants by 
the entirety to Arthur G. Bishop and Franklin W. 
Harper, Trustees, dated February 12, 1934, and recorded 
on the same date in Liber 6778 at Folio 175, and 

(3) The execution of the deed of trust dated the 29th 
day of May, 1935, by plaintiff’s intestate, whereby he con¬ 
veyed to the defendants herein the said real estate to se¬ 
cure deferred purchase money in the sum of $2500.00. due 
the said William Murphy and Margaret E. Murphy, 
grantors, and 

(4) The default under the provisions of the said deed 
of trust, the sale at public auction as provided in the terms 
of said deed of trust, the conveyance to the purchaser here¬ 
inbefore mentioned and the application of the surplus in 
accordance with the provisions of the said deed of trust. 

Defendants say further that the title to real estate being 
involved in these proceedings, by provisions of the District 
Code, Section 9, the Court is expressly excluded from enter¬ 
taining this cause, said Section 9 having been construed bv 
the Court of Appeals of this jurisdiction in the ease of 
Gray v. Ward , 45 D. C. Appeals, at page 498, and in the 
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case of Johnson v. Simmons, D. C- App. 53, at page 356, 
which is the law in this jurisdiction. 

LEONARD A. BLOCK 
Attorney for Defendants , 

703 Woodward Building. 

District of Columbia, 

William C. Murphy and Christopher J. Murphy, named 
in the caption as C. J. Murphy, being first duly sworn ac¬ 
cording to law on oath depose and say that they have read 
and are familiar with the contents of the plea to the Juris¬ 
diction hereto attached and the facts therein contained are 
true as they verily believe. 

/s/ WILLIAM C. MURPHY 
>s/ CHRISTOPHER J. MURPHY 

Subscribed and sworn to before me this 1st day of June, 
1938. 


Notary Public, D. C. 

10 Plea to the Jurisdiction Sustained and Cause 

Dismissed 

June 29,193S 
Judge Aukam 

No. 346840 

Marie F. Schwartz, Administratrix of Estate of Ben 

Schwartz, Deceased 

vs. 

William C. Murphy and C. J. Murphy 

Upon consideration of the plea to the jurisdiction filed 
herein by the defendants, it is ordered that said plea be, 
and the same is hereby sustained, and the cause is hereby 
dismissed. 

Municipal Court Minutes 
Vol. 117 
Page, 178 
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11 Ill the Municipal Court of the District of 

Columbia 

No. 346-840 

Marie F. Schwartz. Administratrix of the Estate of Ben 

Schwartz, Deed., Plaintiff 

vs. 

William C. Murphy, and C. J. Murphy, Defendants. 

Assignment of Error 
The Court erred: 

1. That the Court erred in holding: that title to real estate 
was involved in these proceedings so that the Municipal 
Court was without jurisdiction to entertain the suit. 

2. The Court erred in dismissing the plaintiff’s suit. 

ward b. McCarthy 
HARRY FRIEDMAN 
Attorneys for Plaintiff 
Woodward Building 

12 In the Municipal Court of the District of 

Columbia 

No. 346-840 

Marie F. Schwartz, Administratrix of the Estate of Ben 

Schwartz, Deed., Plaintiff 

vs. 

William C. Murphy, and C. J. Murphy, Defendants. 

Bill of Exceptions 

Be it remembered that at the trial of this cause before 
Presiding Justice Aukam on June 3, 1938, the plaintiff to 
maintain the issues on her part joined offered the following 
witness: 

The plaintiff, Marie F. Schwartz, testified that she had 
been appointed Administratrix of the Estate of Ben 
Schwartz, deceased, by the District Court of the United 
States for the District of Columbia in Administration No. 
50759; that Ben Schwartz, during his lifetime, purchased 
certain real estate in the District of Columbia known as 
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334S 16th Street, Northwest, the same being Lot 265 in 
Square 2610, from William Murphy and Margaret E. 
Murphy, and to secure the balance of the purchase price he 
gave his note, secured by a second deed of trust, duly re¬ 
corded, upon the property wherein William C. Murphy and 
C. J. Murphy were trustees. The plaintiff offered said 
deed of trust in evidence which reads as follows: 

THIS DEED OF TRUST Made this 29th day of May, in 
the year Nineteen hundred and thirty-five by and between 
Ben Schwartz, of the District of Columbia, party hereto of 
the first part: and C. J. Murphy and W. C. Murphy, of the 
said District, parties hereto of the second part: 

13 WHEREAS, the said party hereto of the first part 
is justly indebted unto William Murphy and Mar¬ 
garet E. Murphy in the full sum of Twenty-five hundred 
Dollars ($2,500.) for the deferred purchase money for the 
hereinafter described land and premises, for which amount 
the said party hereto of the first part has executed and de¬ 
livered his one certain promissory note bearing even date 
with these presents, payable to order of the said William 
Murphy and Margaret E. Murphy, or to the order of the 
shrvivor of them, with interest from the date hereof, at the 
rate six per centum per annum, on said principal sum or 
on so much thereof as may from time to time remain un¬ 
paid. said principal and interest being payable in monthly 
instalments of One hundred Dollars ($100.) each (with the 
privilege of making larger payments in any amount) on the 
29th day of each and every month after date, commencing 
on June 29th 1935, and continuing until said principal sum 
and interest are fully paid, each instalment when so paid, 
to be applied first to the payment of interest accrued on 
the unpaid principal sum, and the residue thereof to be 
credited to said principal sum. 

AND WHEREAS, the party hereto of the first part de¬ 
sires to secure the full and punctual payment of said debt 
and interest thereon, and the full performance of the cove¬ 
nants herein contained, as well as any and all renewals or 
extensions of said note, or of any part thereof, with inter¬ 
est on such renewals or extensions, at such rate of interest 
as may be agreed upon, and any notes given for interest 
covering any extension, with interest thereon from ma¬ 
turity of the same (which renewals or extensions of the 
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debt or any part thereof hereby secured, or any 

14 change in its terms or rate of interest payable on 
same, shall not impair in any manner the validity 

of, or priority of this Trust); and also to secure the reim¬ 
bursement to the holder or holders of said note and to the 
parties hereto of the second part, or the survivor, or his 
heirs or substituted Trustee, and any Purchaser or pur¬ 
chasers, grantee or grantees under any sale or sales under 
the provisions of this Trust, for all money which may be 
advanced as herein provided for. and for any and all costs 
and expenses (including reasonable counsel fees) incurred 
or paid on account of any litigation at law or in equity, 
which may arise in respect to this Trust, or to the indebt¬ 
edness or to the property herein mentioned, or in obtaining 
possession of the premises after any sale which may be 
made as hereinafter provided for. 

NOW, THEREFORE, THIS DEED OF TRUST WIT¬ 
NESSETH, that the party hereto of the first part, in con¬ 
sideration of the premises, and of One Dollar in lawful 
money, does grant and convey unto the parties hereto of 
the second part, in fee simple, the following-described land 
and premises: with the improvements, easements, rights, 
ways and appurtenances thereunto belonging, situate and 
lying in the District of Columbia, namely: 

Part of Lot Two hundred and sixty-five (265) in Sarah 
F. Exley’s subdivision of part of S. P. Brown’s subdi¬ 
vision of part of “Pleasant Plains”, now called “Mount 
Pleasant”, as per plat of said Exley’s Subdivision recorded 
in Liber County Xo. 8 folio 113 of the Records of the Office 
of the Surveyor of the District of Columbia, described as 
follows: Beginning for the same at the intersection of 
the West line of Sixteenth Street Extended, as shown on 
plat filed in condemnation proceedings in District 

15 Court Case Xo. 580 in the Supreme Court of the Dis¬ 
trict of Columbia, with the Northerly line of Monroe 

Street (formerly Sheridan Avenue), and running thence 
Northwesterly along the Northerly line of said Monroe 
Street, Sixty-eight and thirty-three hundredths (68.33) 
feet by recorded dimensions, or Sixty-eight and six hun¬ 
dredths (68.06 feet by actual measurement, to the South¬ 
westerly corner of said Lot Two hundred and sixtv-five 
(265); thence Northerly at right angles to said Monroe 
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Street, Thirty-eight and eighty-one hundredths (3S.81) 
feet by recorded dimensions, or Thirty-eight and eighty- 
eight hundredths (38.88) feet bv actual measurement; 
thence due East Forty-four and sixteen hundredths (44.16) 
feet bv recorded dimensions, or Fortv-three and eighty 
hundredths (43.80) feet by actual measurements, to West¬ 
ern line of Sixteenth Street Extended; and thence South 
with West line of Sixteenth Street Extended, Sixty-five 
(65) feet to the place of beginning. IX AXD UPON THE 
USES A XI) TRUSTS FOLLOW IXG, that is to say: 

FIRST. Until any default in payment of any matter of 
indebtedness hereby secured as herein provided for, or 
until breach of any of the covenants herein contained, to 
permit the said party hereto of the first part, his heirs and 
assigns to possess and enjoy said described premises, and 
to receive the rents, issues and profits thereof; and on full 
payment of said note, and of any extensions or renewals 
thereof, and interest thereon, and all sums advanced or 
expended as herein provided, and all other proper costs, 
charges, expenses, commissions, and half commissions, at 
any time before the sale hereinafter provided for, to re¬ 
lease and convey unto and at the cost of the said party 
hereto of the first part or the party or parties then 
16 claiming under him,—the aforesaid land and prem¬ 
ises. 

SECOXD. Upon any default being made in payment of 
said note or of any instalment of principal or interest there¬ 
on, or on any renewal or extension thereof, or of any note or 
notes hereafter given for interest covering any extension, 
with interest thereon from maturity of the same, when and 
as the same shall become due and payable; or upon any de¬ 
fault in payment, when due, of any tax or assessment, gen¬ 
eral or special, now or hereafter assessed against said 
land and premises, or any part thereof, while this Trust 
exists, or upon any default in keeping while this Trust 
exists, a fire insurance on the buildings on said land in an 
amount, in the name, and to the satisfaction of the parties 
hereto of the second part, who n ay select and designate 
the company or companies in which such insurance shall 
be placed, and who shall apply whatever may be received 
therefrom to the payment of the matters hereby secured, 
whether then due or not. unless the party entitled to re- 
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ceivc the same shall waive the right to have the same so 
applied or upon default in payment on demand, of any 
sum or sums advanced bv the holder or holders of said 
note on account of any costs and expenses of this Trust, 
or on account of any such tax or assessment, or insurance, 
or expense of litigation, or on account of any lien, deed 
of trust, or mortgage, on said land and premises prior in 
lien to this trust, with interest thereon at six per centum 
from date of advance (it being hereby agreed that on de¬ 
fault in payment of said costs, expenses, tax or assessment, 
or insurance, or expense of litigation, or such prior lien, 
deed of trust or mortgage as aforesaid, the same may be 
paid by the holder or holders of said note, and all sums 
advanced in so doing, with interest as aforesaid, 
17 shall forthwith attach as a lien hereunder and be 
demandable at any time): then upon any and every 
such default so made as aforesaid the said parties hereto 
of the second part, or the survivor, or his heirs or sub¬ 
stituted Trustee shall sell the aforesaid land and premises 
and improvements at public auction, at such time and 
place, upon such terms and conditions, and after such pre¬ 
vious public notice, with such postponement of sale or re¬ 
sale, as to the said parties hereto of the second part or 
the survivor, or his heirs or substituted Trustee, shall 
seem best for the interest of all parties concerned: and 
(the terms of sale being complied with) shall convey in 
fee to and at the cost of the purchaser, the premises so 
sold, such purchaser being hereby discharged from all lia¬ 
bility for the application of the purchase money; and shall 
apply the proceeds of sale (after paying all expenses of 
sale, all taxes and assessments, thereon due, all sums ad¬ 
vanced as herein provided for, with interest as aforesaid, 
and a Trustee’s commission of five per centum on the gross 
amount of sales), to the payment of the aforesaid indebt¬ 
edness, or so much thereof as may then remain unpaid, 
whether then due or not, and the interest thereon to date 
of payment (it being agreed that the said note shall, upon 
such sale being made before the maturity of said note, or 
before the maturity of any renewal or extension thereof, 
be and become immediately due and payable, at election 
of the holder thereof), paying over the surplus if any, to 
the said party hereto of the first part, his heirs or assigns 
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upon the surrender and delivery to the purchaser, his, her 
or their heirs or assigns, of 'possession of the premises so 
as aforesaid sold and conveyed, less the expense, if any, 
of obtaining possession thereof. 

IS AND THE said party hereto of the first part does 
hereby covenant that he will warrant specially the 
property hereby conveyed, and that he will execute such 
further assurances of said land as may be requisite, for 
vesting title in the said parties hereto of the second part, 
for the uses and purposes, and upon the trusts hereinbe¬ 
fore declared: and will pay the aforesaid taxes and as¬ 
sessments and fire insurance premiums as the same become 
due and payable during the existence of this Trust, and 
while he is the owner of said land and premises. 

AXD it is father covenanted and agreed that if the said 
property shall be advertised for sale, as hereinbefore pro¬ 
vided, and not sold, the Trustee or Trustees acting shall 
be entitled to one-half of the commission above provided, 
to be computed on the amount of the debt herein* secured. 

IX TESTIMOXY WHEREOF, on the dav ’and Year 

• » 

first hereinabove written, the said party, hereto of the 
first part has hereunto set his hand and seal 

/s/ BEX SOHWARTZ (Seal) 

District of Columbia, To TT77 : 

I. William AY. England a Xotary Public in and for the 

said District do hereby certify that Ben Schwartz, party 

to a certain Deed bearing date mi the 29th dav of Mav 

• » 

A. D. 1935, and hereunto annexed, personally appeared 
before me in said District, the said Ben Schwartz, being 
personally well known to me as the person who executed 
the said Deed and acknowledged the same to be his act 
and deed. 

1 GIA’EX under my hand and seal this 29th day of May, 
A. D. 1935. 

/s/ WILLIAM AY. EXGLAXD, 
Notary Public 

Plaintiff testified that said secured note became 
19 in default, and the trustee defendants, under the 
terms of the said second deed of trust, did advertise 
said real estate and sell the same on February 11, 1937 at 
public auction, subject to a first deed of trust for $10,000.00 
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at 6% due February 12. 1937, for $1600.00, or $503.30 
in excess of the amount due under the second trust. The 
plaintiff offered as an exhibit a copy of the advertisement 
of the trustees which reads as follows: 

THE EVENING STAR 
February 10, 1937 

Trustee's sale of valuable corner Stucco-over-Frame 
dwelling, ten rooms, two baths, hot water heat (Gas 
Burner) No. 3348 16th Street, N. W. with metal garage. 

TERMS OF SALE. Property will be sold subject to a 
prior deed trust for $10,000. at 6 c /< due February 12, 1937; 
balance cash. A deposit of $500. required of purchaser at 
sale. Examination of title, conveyancing, recording and 
revenue stamps and notarial fees at cost of purchaser. 
Terms to be complied with within 30 days from day of 
sale, otherwise trustees reserve the right to resell prop¬ 
erty at risk and cost of defaulting purchaser, after 5 days’ 
advertisement of such resale in some newspaper published 
in Washington, D. C. or deposit may be forfeited, or with¬ 
out forfeiting deposit trustees may avail themselves of any 
legal or equitable rights against defaulting purchaser. 

On account of rain postponed to Thursday, February 11, 
1937 at 5 o’clock. 

The plaintiff offered in evidence a statement rendered 
to her by the defendant trustees as follows: 

20 Statement of C. J. Murphy and W. C. Murphy, 
Trustees under Deed of Trust bearing date of May 
29, 1935, from Ben Schwartz and recorded in Liber No. 
6893 at folio 81 one of the Land Records for the District 
of Columbia, and securing payment of note in the amount 
of Twenty-five hundred ($2500.00) Dollars, to William 
Murphy and Margaret E. Murphy. 

Default having been made in payment of above mentioned 
note the property conveyed as security was sold at public 
sale on February 11, 1937 and settlement as of March 18, 
1937. 
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Bv Price of Proportv $11,600.00 

To First Deed of Trust $10,000.00 

*’ Interest semi-annual due 2/12/37 300.00 

” ” 2 12/27 to 3/18/37 56.67 

Second Deed of Trust Balance due 862.46 
" Interest 12/29/36 to 3/18/37 12.10 

” Taxes 1/1/37 to 3/18/37 51.09 

’’ Advertising Evening Star (Sale) 50.25 
” *’ ” ” postponed 10.80 

” Auctioneer Fee—postponement 5.00 

” Auctioneer Fee—Sale 25.00 

” Trustees Commission (a 5 c /c on $1600 
being amount in excess of First Trust 
of $10,000. 80.00 

” Trustees’ Attorney’s fee 25.00 

” Check to balance 121.63 


$11,600.00 $11,600.00 


Received above statement and check to balance in the 
amount of $121.63 this-day of-1937. 


Administratrix of the Estate of Ben Schwartz 

The plaintiff testified that by appropriate pro- 
21 ceedings in Administration Proceedings Xo. 50759, 
it was determined that the personal estate of Ben 
Schwartz, deceased, was insufficient to pay the debts 
against said estate, and by an appropriate order, offered 
in evidence, she had been authorized to prosecute suit in 
the Municipal Court against the defendants for the excess 
of the sale of the aforesaid premises. 

It was conceded that there was a prior existing deed of 
trust of record on the property in question; that the prior 
deed of trust was executed by others than the plaintiff’s 
intestate. 

Whereupon plaintiff closed its case. 

At that stage of the proceedings the defendants filed a 
plea to the jurisdiction of the Court on the ground that 
said cause involved the title to real estate, and under Sec¬ 
tion 9 of the District of Columbia Code, the Municipal 
Court was expressly excluded from entertaining such 
cause. After oral argument upon said plea to jurisdic- 
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tion, the Court on the 29th day of June, 193S, sustained the 
plea and dismissed the cause from which ruling the plain¬ 
tiff noted an exception. 

Whereupon as the foregoing contains the substance of 
all the evidence given on the hearing of this cause and the 
exceptions stated to have been taken by the attorneys for 
the plaintiff were so taken and were duly allowed and noted 
by the Court and in order that each and everyone thereof 
may be preserved, this bill of exceptions is duly stated, 
approved and signed and ordered to be made of record in 
the above entitled cause nunc pro tunc this 13th day 

22 of February, 1939. 

GEORGE C. AUKAM 
Presiding Justice 

Attorney for Defendant 

We consent to the foregoing. 

ward b. McCarthy 
HARRY FRIEDMAN 
Attorneys for Plaintiff 

23 Endorsed: Filed Oct 14 1938 Municipal Court 
District of Columbia 

THE UNITED STATES OF AMERICA, SS: 

The President of the United States, 

To the Honorable George C. Aukani, Judge of the Mu¬ 
nicipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Marie F. Schwartz, 
Administratrix of the Estate of Ben Schwartz, deceased, 
Plaintiff, and William C. Murphy and C. J. Murphy, In¬ 
dividually and as Trustees, Defendants, No. 346,840, a man¬ 
ifest error hath happended, to the great damage of the said 
Plaintiff as by her complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
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the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA, to¬ 
gether with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 20 days from 
the settling of the bill of exceptions, or within such addi¬ 
tional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; 
that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according 
to the laws and customs of the United States should be 
done. 

Witness the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 12th day of October in 
the year of our Lord one thousand nine hundred and thir- 
tv-eiglit. 

JOSEPH W. STEWART, 

(Seal) Clerk of the United States Court of Ap¬ 

peals for the District of Columbia. 

By: C. NEWELL ATKINSON 
Deputy Clerk. 

Allowed by 

D. LAWRENCE GRONER, 

Chief Justice of the United States Court of Appeals 
for the District of Columbia. 

Endorsed on Back: Filed Oct. 14, 1938, Municipal Court 
District of Columbia. 

24 In the Municipal Court of the 

District of Columbia 

No. 346-840 

Marie F. Schwartz, Administratrix of the Estate of Ben 
Schwartz, Deed., Plaintiff 

v 

William C. Murphy, and C- J. Murphy, Defendants. 
f Designation of Record 

The Clerk of the Municipal Court wall please prepare 
the following for a transcript of record in the above-en- 
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titled cause on appeal to the United States Court of Ap¬ 
peals for the District of Columbia: 

1. Bill of particulars and affidavit of merit. 

2. Affidavit of defense. 

3. Plea to the jurisdiction. 

4. Judgment. 

5. Assignment of errors. 

6. Bill of exceptions. 

7. Designation of record. 

ward b. McCarthy 
HARRY FRIEDMAN 
Attorneys for Plaintiff 
Woodward Building 

25 Municipal Court of the 

District of Columbia 

United States Of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 25, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 34(5840, wherein Marie F. Schwartz, 
Administratrix of the Estate of Ben Schwartz, Deceased, 
is plaintiff, and William C. Murphy and C. J. Murphy are 
the defendants, as the same that remains upon the files and 
of record in said Court. 

IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 23rd day of February, 1939. 

BLANCHE NEFF 
Clerk 

Endorsed on Cover: No. 7353 Marie F. Schwartz, Ad¬ 
ministratrix etc. Plaintiff in error, vs. Murphy, et al. United 
States Court of Appeals for the District of Columbia. 
Filed Feb. 23, 1939. Joseph W. Stewart, Clerk. 
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GUntteb States Court of Hppeatfir k,,K 

FOR THE DISTRICT OF jCOLUMBIA. 
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January Teem. 19|39- 


Xo. 7353. 


Maeif. F. Schwartz. Administratrix of the Estate of 
Ben Schwartz. Deceased, Plaintiff in Error, 

v. 

i 

William C. Murphy, and C. J. MJurphy, Defendants 

in Error. 


In Error to the Municipal Court Of the District of 

Columbia. 


BRIEF FOR PLAINTIFF ERROR. 

i 


Harry Friedman, 

Ward B. McCarthy, 

At to rn eys fo r Appellant, 
Woodward Building. 


Pbxss ox Btbon S. Adams, Washington. D. 0. 
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Winittb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1939. 


Xo. 7353. 


Marie F. Schwartz. Administratrix of the Estate of 
Ben Schwartz, Deceased. Plaintiff in Error, 

v. 

William C. Murphy, and C. J. Murphy, Defendants 

in Error. 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF FOR PLAINTIFF IN ERROR. 


Plaintiff in error was plaintiff below and defendants 
in error were defendants below and the parties will be 
referred to hereinafter as plaintiff and defendants, re¬ 
spectively. 

STATEMENT OF FACTS. 

The late Ben Schwartz, on May 29, 1935, purchased 
from William and Margaret E. Murphy, certain real 
estate in the District of Columbia (R. pp. 6, 10), sub- 
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jeet to a prior deed of trust for $10,000.00 at 6 per cent 
interest due February 12, 1937 (R. p. 15), which deed 
of trust had been executed by others than Ben Schwartz 
(R. p. 16). 

For the deferred purchase money Schwartz gave his 
promissory note in the sum of $2500.00 secured by a 
i second deed of trust on the purchased property wherein 
the defendants, William (’. Murphy and (\ J. Murphy, 
were named trustees (R. p. 10). 

i Ben Schwartz died intestate and his widow, Marie F. 
Schwartz, the plaintiff, was appointed administratrix 
of his estate by the District Court of the United States 
for the District of Columbia, Administration Xo. 50759 
(R. p. 9). 

The secured note became in default (R. p. 14) and 
ithe defendants, as trustees, under the terms of the sec¬ 
ond deed of trust, advertised and sold said real estate 
on February 7 7 . 1987 at public auction, subject to the 
iirst deed of trust for $10,000.00 at 6 per cent due Feb¬ 
ruary 12. 1927 (R. pp. 14. 15). for $1,600.00 (R. p. 16), 
or $503.30 in excess of the amount then due under the 
second trust (R. p. 15). exclusive of miscellaneous 
items provided for in the deed of trust. 

The second deed of trust, after providing for sale, 
required the trustees to pay “over the surplus if any,” 
to Ben Schwartz, his heirs or assigns (R. p 13). 

Of the $503.30 received bv the defendants in excess 
* • 

of the amount due under the second trust, the defen¬ 
dants paid to the plaintiff as administratrix, the sum 
of $121.63 (R. p. 16). 

Appropriate proceedings in Administration Xo. 
50759 determined that the personal estate of Ben 
Schwartz was insufficient to pay the debts against said 
estate and by an appropriate order the plaintiff was 



authorized to prosecute suit in the Municipal Court 
against the defendants for any excess from the sale of 
said real estate (R. p. 16). 

The plaintiff filed suit in assumpsit for $381.67 (R. 
p. 1). The defendants filed an affidavit of defense (R. 
pp. 4, 5), wherein they alleged they had properly dis¬ 
bursed the proceeds of the sale and nothing further 
was due the plaintiff as administratrix. 

The case was heard on June 3, 1938 (R. p. 9) in the 
lower court, at which time the plaintiff testified as to 
the purchase of the property and offered in evidence 
the second deed of trust (R. p. 10) the advertisement 
under which the defendants sold the property (R. p. 
15) and the statement of the sale rendered to her by 
the defendants (R. pp. 15, 16). She testified as to the 
proceedings in Administration Docket 50759 and of¬ 
fered in evidence an order of that Court authorizing 
her to prosecute the suit for the excess from the sale 
under the second deed of trust and closed her case (R. 
p. 16). At this point the defendants filed a plea to the 
jurisdiction of the Municipal Court (R. pp. 5-8) on the 
ground that said cause involved the title to real estate 
and that under Section 9 of the District of Columbia 
Code the Municipal Court was expressly excluded from 
entertaining such cause (R. p. 16). 

After oral argument upon said plea to the jurisdic¬ 
tion the Court on June 29, 1938, sustained the plea to 
the jurisdiction and dismissed the cause, from which 
ruling the plaintiff obtained this writ of error. 

CODE PROVISIONS. 

The Municipal Court Act of February 17, 1909 (35 
Stat. L. pt. 1, p. 623), superseding the justices of the 
peace by the Municipal Court and enlarging its juris- 
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diction to $500.00, provided that the Municipal Court 
should: 


“exercise the same jurisdiction as was vested in 
them as justice ol‘ the peace immediately before 
the passage of this Act. and no more, and shall be 
governed by the laws then in force, except as said 
laws and said jurisdiction are expressly changed 
or enlarged lierebv." 


The jurisdiction of the Municipal Court was in¬ 
creased to $1,000.00 by Act of March 3, 1921 (41 Stat. 
L. pt. 1 p. 1310) and is now incorporated in the District 
of Columbia Code as Section 193, Title IS and reads 
as follows: 


193. Jurisdiction. —The municipal court of the 
District of Columbia shall have exclusive jurisdic¬ 
tion in the following civil cases in which the 
claimed value of personal property or the debt or 
damages claimed, exclusive of interest and costs, 
does not exceed $1,000, namely, in all civil cases in 
which the amount claimed to be due for debt or 
damages arises out of contracts, express or im¬ 
plied, or damages for wrongs or injuries to per¬ 
sons or property, including all proceedings by at¬ 
tachment or in replevin (except in cases involving 
title to real estate or actions against judges of the 
municipal court or other officers for official miscon¬ 
duct), and in actions for the recovery of damages 
for assault, assault and battery, slander, libel, 
malicious prosecution, and breach of promise to 
marry. ( Mar. 3. 1901, 31 Stat. 1191, e. 854, sec. 9; 
Feb. 17. 1909, 35 Stat. 023, c. 134; Mar. 3, 1921, 41 
Stat. 1310. e. 125, sec. 1.) 


Section 194. Title IS with reference to jurisdiction 
provides as follows: 

194. Jurisdiction in cases of trespass. —The said 
jurisdiction of the municipal court shall extend to 
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cases of trespass upon or injury to real estate: 
Provided. That if the defendant shall file with the 
court an affidavit that he claims title or acts under 
a person claiming title to the real estate, setting 
forth the nature of his title, the court shall take 
no further cognizance of the case. (Mar. 3, 1901, 
31 Stat. 1191, e. 854, sec. 10: Feb. 17, 1909, 35 Stat. 
623, c. 134; Mar. 3, 1921. 41 Stat. 1310, c. 125.) 


Sections 225 and 228, Title 18 with reference to ob¬ 
taining repossession of real estate provide as follows: 

225. Forcible entry and detainer; defined.— 

Whenever any person shall forcibly enter and de¬ 
tain any real property, or shall unlawfully, but 
without force, enter and unlawfullv and forciblv 
detain the same; or whenever any tenant shall un¬ 
lawfully detain possession of the property leased 
to him, after his tenancy therein has expired; or 
any mortgagor or grantor in a mortgage or deed of 
trust to secure a debt shall unlawfully detain the 
possession of the real property conveyed, after a 
sale thereof under such deed of trust or a fore¬ 
closure of the mortgage, or any person claiming 
under such mortgage or grantor, after the date 
of the mortgage or deed of trust, shall so detain 
the same; or a judgment debtor or any person 
claiming under him, since the date of the judg¬ 
ment, shall so detain possession of real property, 
after a sale thereof under an execution issued on 
such judgment, it shall be lawful for the municipal 
court, on complaint under oath, verified by the per¬ 
son aggrieved by said unlawful detention or by 
his agent or attorney, having knowledge of the 
facts, to issue a summons to the party complained 
of to appear and show cause why judgment should 
not be given against him for the restitution of the 
possession. (Mar. 3, 1901, 31 Stat. 1193, c. 854, 
sec. 20; Apr. 19, 1920, 41 Stat. 555, c. 153.) 
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'28. Same; plea of title.—If upon the trial the 
defendant pleads title to the premises, in himself 
or in another under whom he claims, setting; forth 
the nature of said title, under oath, and shall enter 
into an undertaking;, with sufficient surety, to be 
approved by the court, to pay all intervening; dam¬ 
ages and costs and reasonable intervening- rent 
for the premises, the court shall certify the pro¬ 
ceedings to the Supreme Court of the District of 
Columbia, and the same shall be further continued 
in said court according to its rules. (Mar. 3, 1901, 
31 Stat. 1193. c. S54, sec. 23; Feb. 17, 1909, 35 Stat. 
623, c. 134.) 


ARGUMENT. 

From the foregoing Code provisions and the deci¬ 
sions of this Court hereinafter referred to, it will be 
seen that before jurisdiction of the Municipal Court is 
lost by reason of a question of title to real estate, it 
must be directly invoiced in llic proceeding. The fact 
that the owner of real estate brings a suit indirectly in- 
volving such property does not oust the jurisdiction 
of the Municipal Court unless it is necessary to prove 
or disprove title. 

“The term ‘title' is to be understood in a strict 
technical sense. An action wherein title comes in 
question is in the meaning of the Statute one in 
which something more is brought into controversy 
than actual occupation or mere pedis possessio. 
It is one which involves the just a causa possideu- 
di." 

Gregory v. Kanousc. 11 X. J. L. 77. 


It will be noted that nowhere in the defendants’ “Af¬ 
fidavit of Defense,” nor in their “Plea to the Juris¬ 
diction" do they dispute the plaintiff’s or her intes- 


tate’s title. In fact the contrary appears from the 
record. 

The defendants rely upon the cases of Gray v. Ward. 
45 App. I). C. 40$, and Johnson v. Simmons. 53 App. 
D. C. 356. While it is true that in these two cases this 
Court held that the Municipal Court did not have juris¬ 
diction, they do not support the ruling in the case at 
bar. These cases support the contention of the plain¬ 
tiff, and not those of the defendants. 

Gray v. Ward was an action commenced in the Muni¬ 
cipal Court and then transferred to the Supreme Court 
of the District of Columbia by Ward against Gray for 
$350.00. The facts controlling the question of juris¬ 
diction are set forth in the opinion on page 500 wherein 
the Court says: 

“Tile particulars of den and stated that the de¬ 
fendant owed the plaintiffs $350 as moneys which 
had been advanced by the plaintiffs to the defen¬ 
dant for the purchase of a tract of land in Rich¬ 
mond county, Virginia, ‘the defendant to deliver 
such good title.’ Reading the particulars of de¬ 
mand into the declaration, as we must in order to 
find any declaration at all, it becomes apparent 
that the plaintiffs were suing the defendant to 
recover back the amount which they had paid to 
him as the price of a piece of land, the title to 
which he had represented as being in the grantors, 
whereas in fact it was not. In the municipal court 
no formal pleas are required, and the plaintiffs 
were bound to prove their declaration.’* 

In that case this Court reversed the lower court 
using the following language at page 505: 

‘‘Leaving out of view those states in which the 
justice may be ousted of his jurisdiction by some 
action of the defendant which puts the title to real 
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estate in issue, it seems to be the fair result of the 
decisions that the question of jurisdiction under 
statutes like our own is to be determined by the 
declaration, and whenever it is necessary for the 
plaintiff, in order to make good his declaration, to 
go into the question of title, whether by way of 
proving it or disproving it, the title to land is in¬ 
volved, and the justice has no jurisdiction. When 
this test is applied to the present case, it is evident 
that the title to land was necessarily involved. As 
the court below instructed the jury, it was impos¬ 
sible for the plaintiff to recover if he did receive 
a good title by way of the deed in question.” 

The second case relied on by the defendants, John¬ 
son v. Simmons. siipra, was an action to recover for 
the use of a party wall. Obviously, as this Court 
at page 358 pointed out, for the plaintiff to maintain his 
action: 


“It was necessary for Johnson to prove title in 
himself to his own land, in order to establish that 
he was the owner of the dominant servitude; other¬ 
wise, he could establish no right of recovery 
against the owner of the servient estate in the 
party wall. If this were not so, and the posses¬ 
sion only of the plaintiff's land were necessary to 
be shown, any tenant of the plaintiff in possession 
thereof might have a right to bring an action 
against the defendant for the use by him of the 
party wall, if such use were first made within the 
term of his tenancy. Of course, the owner of the 
servient estate in the party wall can only be com¬ 
pelled to pay but once for the same use thereof. 

“We do not think the argument of the plaintiff 
that, because the amount involved is below the 
original jurisdiction of the Supreme Court and 
within that of tin* municipal court, if the suit were 
brought in the former, the defendant, bv stating 
that he did not dispute plaintiff’s title, could oust 
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the Supreme Court of jurisdiction, because the 
question would always remain, although no con¬ 
test might be made thereon, whether or not the 
plaintiff in fact had title, and, if it were conceded, 
the jurisdiction could not thereby be ousted.” 


While the foregoing language appears persuasive, it 
does not apply in the present case in view of the duty 
imposed on the trustees in the case of Church v. 
Holmes, 60 App. D. C. 27, which is fully discussed here¬ 
inafter. 


In order for the plaintiff in the case at bar to recover, 

all that is necessary to prove is the execution of the 
note and the second deed of trust securing it, by Ben 
Schwartz, deceased; the appointment of the plaintiff 
as administratrix; the proceeding in the District Court 
determining the insufficiency of the personal property 
to pay the debts of the decedent, and the plaintiff’s au¬ 
thority to utilize the proceeds of his real estate for the 
purpose of paying debts; the sale of the property by 
the defendants as trustees; and the failure of the de¬ 


fendants to pay over to her the full amount of the 
excess money in their hands over and above the proper 
expenditures authorized by the deed of trust. 

The only possible way that a question of title could 
become involved in this case would be by an affirma¬ 
tive defense by the trustees that the decedent did not 
have title to the property at the time of his death. 
There is no attempt by the defendants to make such 
shoicing. 

Furthermore, it is the duty of the defendants as 
trustees, before disbursing funds, to ascertain to whom 
such funds are payable (Church v. Holmes , 60 App. 
D. C. 27, page 31) and it must be assumed that the de¬ 
fendants in this case have determined by a proper in- 
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spection of the records that the decedent was the owner 
of the property at the time of his death and that the 
plaintiff is the proper person to whom to pay such 
surplus: otherwise, the defendants would not have paid 
to her as administratrix the sum of $121.63 (R. p. 4). 


CONTROLLING CASE. 

The plaintiff herein relies upon the decision of this 
< ’onrt in the case of Church v. Holmes, 60 App. D. C. 27, 
ivliieh is on all fours with the case at bar. That case 
was an action in the Municipal Court by a judgment 
creditor of one Jackson against trustees under a deed 
of trust, who foreclosed under the said deed of trust 
from said Jackson and had in their possession a sur¬ 
plus over the amount necessary to satisfy the mort¬ 
gage. This surplus was paid by the trustees to the 
mortgagor Jackson. The defendants’ demurrer to the 
plaintiff's declaration was sustained in the Municipal 
Court. 

On an appeal by the plaintiff, in an opinion by Asso¬ 
ciate Justice Van Orsdel, reversing the Municipal 
Court, this Court held the rule in this jurisdiction 
to be: 


**' * (Page 31) that the trustees shall take 

notice of the records as to junior mortgages, judg¬ 
ments, or liens, before disposing of surplus moneys 
in their hands or turning it back to the mortgagor 
* * '. It is no burden upon the trustees to re¬ 
quire them, before paying the surplus to have a 
proper search made of the records * 


* >> 


With reference to the jurisdiction and the mode of 
procedure to enforce claims for the surplus held by 
the trustees, the Court said: 
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“* * * (Page 30) With the duty thus imposed 
upon the trustees or mortgagee of taking notice 
of the records before turning over the surplus, the 
necessity of proceeding in equity by a lienholder 
to enforce his claim against the surplus is ob¬ 
viated, and the action, as in the present case, may 

be in assumpsit, since the law lixes the obligation 

* * & 

“* * * We think that, inasmuch as the proper 
remedy is in the nature of an action in assumpsit 
for monev had and received, it is totallv immate- 
rial whether the surplus fund is still in possession 
of the trustees or had wrongfully been paid by 
them to another. The judgment was notice to 
them of a valid subsisting lien against the sur¬ 
plus * * V’ 

Court Takes Notice of Jurisdictional Questions 
Whether or not Raised by Parties. 

This Court in its decisions always gives considera¬ 
tion to the jurisdictional questions in cases submitted 
to it even though jurisdiction is consented to by both 
parties, or not raised by either of the parties, South¬ 
land v. Federal Communications Commission, 56 W. L. 
R. 808, and Woodmen, etc. v. Federal Communications 
Commission, 56 W. L. R. 811, and numerous other cases 
cited and discussed therein. 

It is therefore assumed, that the jurisdiction of the 
Municipal Court was considered by this Court in the 
Church v. Holmes case, supra. 

In the Church case title to real estate was involved 
incidentally, but not directly, in exactly the same man¬ 
ner as in the case at bar, and this Court there held 
that the Municipal Court was the proper forum. 
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Law of Other Jurisdictions. 

Xot only is the right of the plaintiff to bring her 
action in the Municipal Court supported by the deci¬ 
sion of this Court in Church v. Holmes, supra. but the 
courts of many other jurisdictions also support it, and 
the right to recover may incidentally depend upon 
ownership or title to real estate. 

('Hi; of Victoria v. Schott , 1) Tex. Cir. App. .‘>32, 

2<) S. \\\ 681. 

The evidence introduced by the plaintiff was not for 
the purpose of establishing title to real estate because 
that was not, and still is not questioned by defendants, 
but to show defendants’ liability upon the instruments 
which are the foundation of the plaintiff’s action. 

Xichols v. Bain , 42 Barb (X. V.) 353. 

The Xichols v. Bain case, supra, was an action before 
a .Justice of the Peace for $25.00 upon written agree¬ 
ment to pay to Xichols that sum if he “shall purchase 
the mill and water power, in village of Fort Miller, 
owned by the heirs of the late ” * * and improve and 
bring said water power into use.” 

The plaintiff offered a deed to himself of the mill and 
water power. Thereupon cause was dismissed for lack 
of jurisdiction on the ground that title to real estate 
was involved. 

The Xew York Supreme Court said: 

“A deed to real estate was introduced in evi¬ 
dence, not to establish a title to land, for that was 
not the issue, but to show the performance of a 
condition precedent to the defendant’s liability 
upon the instrument which was the foundation of 
the action. That condition precedent was that the 
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plaintiff should purchase certain property owned 
by certain heirs. And a purchase from them was 
a performance, even though they had but an imper¬ 
fect title. It was the purchase from said heirs, 
and not the extent or validity of their title, which 
was the fact sought to be established bv the intro- 
duct ion of the deed in evidence * * *. It did not 
put into question any title to, or interest in, lands. 
The title was collateral to the main issue on trial, 
and therefore the deed should have been received 
as other evidence and jurisdiction of the cause re¬ 
tained.” 

To defeat the jurisdiction of the Municipal Court in 
the instant case, it must appear from the very nature 
of the action itself that it is one in which the title to 
real estate is neeessarilv and direetlv in issue. 

Randall v. S'niton, 43 Md. G4 
Whittington v. Hall. 116 Md. 467 
Rail. (0 0. R. Co. v. Given.*, 130 Md. 678 
Haven v. Needham, 20 Vt. 183. 

This and other appellate courts have rightly held 
that whenever it is necessary for the plaintiff 
to make good his declaration or maintain his action, 
either by proving or disproving his title, that title to 
land is involved so as to oust the jurisdiction of the 
inferior court. 

Gray v. Ward, 45 App. D. C. 498 
.Johnson v. Simmon.*, 53 App. D. C. 356 
MeM array v. Garnett (Mo.) 1S2 S. W. 128 
Gregory v. Kanouse , 11 X. J. L. 77 
French v. Holt, 57 Vt. 187. 

The test to determine whether title to real estate is 
so directly involved in an action, as to deprive the Mu- 


14 


iiicipal Court of jurisdiction, is whether the litigated 
issues demand a judgment affecting title, 

Pankey v. Modglin. 11C Ill. App. 6 

or the rights of the owner are disturbed by the judg¬ 
ment, 

Heifcrn.an v. Scbolder. Ill) X. V. S. 320 

or as a result of the judgment one party gains or the 
other party loses an interest in real estate or where 
the decision necessarily involves the judicial deter¬ 
mination of such rights, 

Parrs v. State. 93 Fla. 73, 116 So. 28 

or unless title itself must be tried to determine the 
issues. 

.Johnson v. Greeueu. 98 liul. App. 612, 188 X. K. 
796. 

What was the issue sought to be decided by the judg¬ 
ment of the Municipal Court.' In this case, the issue 
! demands a judgment for the recovery of money only, 
and title to real estate is not directly involved. 

Pankey v. Modglin, 116 Ill. App. 6. 

i The leading and most recently reported case which 
'demonstrates that the jurisdiction of inferior courts 
are not ousted unless title to real estate is directlv in- 
volved is Wood Garage v. .Jasper. 4 X. Mex. 289 (1937), 
67 P. (2) 1000, where cases arising in various juris¬ 
dictions are discussed. 
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CONCLUSION. 

The judgment of the Municipal Court in the ease at 
bar would not affect title, or disturb the rights of the 
owner or gain or lose an interest in real estate by any 
party, or be a determination of such rights or directly 
try title to real estate. 

The defendants in their “Plea to the Jurisdiction” 
very aptly define the only issue involved when they 
say: 

“in order to properly defend this suit defendants 
must show * * * (4) the application of the sur¬ 
plus in accordance with the provisions of the said 
deed of trust.” (R. p. 7) 

That is exactly what the plaintiff in her Bill of Par¬ 
ticulars and Affidavit of Merit (R. pp. 1-3) charges 
they have failed to do, and is the only issue involved 
herein. 

Nowhere in their “Plea to the Jurisdiction” (R. pp. 
5-8) do the defendants deny the title of plaintiff’s de¬ 
ceased or assert contrary title in themselves or in 
others under whom they act. 

That the jurisdictional limitation “except in cases 
involving the title to real estate” contained in Section 
193 of Title IS of the Code, means a dispute as to title 
to real estate itself, is evidenced by the Code Sections 
cited supra. 

The nature of the security sold by the trustees under 
authority of the deed of trust is immaterial when the 
trustees are asked to account for the proceeds of the 
sale of such security. The action involves only the 
question of the proper disposition of funds held by 
the trustees under the authority and limitations of 
the second deed of trust. 


16 


It is respectfully submitted that the learned trial 
justice erred for the reasons assigned, and it is, there¬ 
fore, prayed that judgment be reversed. 

Harry Friedman, 

Ward B. McCarthy, 
Attorneys for Appellant , 
Woodward Building. 
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ARGUMENT 

I 


Legislative History of the Municipal Court. 

Justices of the peace ordinarily are not vested with juris¬ 
diction to determine questions of title to real estate for two 
reasons. First, such courts are not courts of record, and sec¬ 
ond. as justices of the peace are frequently not learned in the 
law. they do not possess sufficient legal ability to determine 
questions of title. 

In the case of Gray v. Ward. 45 App. D. C. 498, 502, this 
court quoted with approval from Messier v. Fleming , 41 N. J. 
L. 10S. as follows: 

“The justice may try the fact of possession. This 
i is the proper limit of his jurisdiction. He cannot or¬ 
dinarily inquire into any matter of title to lands in¬ 
volving the execution, validity, or construction of 
deeds, mortgages, wills, judgments, or decrees. They 
very frequently call for the deepest learning of the 
law/’ 

i But a question arises whether Congress, in creating the 
Municipal Court of the District as a court of record, with a 
jurisdiction far in excess of that usually accorded justices of 
the peace (Act of March 3. 1921. 41 Stat. 1310). intended to 
give to the words—“except in cases involving the title to 
real estate"—a narrower meaning than would be given such 
words when applied to the jurisdiction of a justice of the peace. 
The law. as stated in section 193 of Title IS of the Code of 
1929 (quoted on page 4 of the brief for plaintiff in error), is 
misleading, since it is not a quotation from the Municipal 
Court Act but is a compilation of laws relating to the juris¬ 
diction of the Municipal Court. Therefore, we believe some 
light may be thrown upon the subject under discussion by a 
review of the history of the Municipal Court and its prede¬ 
cessors. the justices of the peace. 
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Prior to the cession by Maryland of that portion of her land 
which now lies within the boundaries of the District of Colum¬ 
bia. justices of the peace of that State were merely conservators 
or keepers of the peace with a limited jurisdiction in civil and 
criminal cases. They were authorized to issue writs of resti¬ 
tution in forcible entry and detainer cases by virtue of the 
British statutes of S Henry VI. ch. 9, and 21 James I. ch. 15, 
and in landlord and tenant proceedings by the Maryland stat¬ 
ute of December 2S, 1793 (2 Kilty. Acts of 1793. Chap. 
XLIII). See Adams v. Horr, G D.C. 40. decided in 1864. The 
only other civil jurisdiction they possessed was by virtue of an 
Act of Maryland passed on December 29, 1791. entitled “An 
Act for the Speedy Recovery of Small Debts out of Court and 
to Repeal the Acts of Assembly therein mentioned.'” 2 Kilty. 
Acts of 1791, Chap. LXYIII. By section 1 of this Act, justices 
of the peace were given jurisdiction “in all cases where the 
real debt and damages doth not exceed ten pounds current 
money, or one thousand pounds of tobacco.” This jurisdiction 
was limited by the proviso contained in section 10 of the Act 
which read: 

“X. Provided always, that this act shall be deemed, 
construed and understood, to extend only to debts, or 
sums of money or tobacco, due on contract, and to 
damages for the non-delivery of grain or other articles 
contracted to be delivered.” 

Referring to the jurisdiction of justices of the peace in 
Maryland, the court, in Weikel v. Cate, 58 Md. 105. 110. (de¬ 
cided in 1882), said: 

“At common law, justices of the peace were merely 
conservators or keepers of the peace, and although 
the Legislature in this State has conferred on them a 
limited jurisdiction in civil and criminal cases, the 
office itself has never been considered a court of law.” 
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1 The Maryland Act of 1791 was in force and effect at the 
time of the cession to the Federal Government of the land now 
forming the District of Columbia. Railway Co. v. O'Neal, 10 
App. D.C. 205. 222. 

Section 11 of the District of Columbia Organic Act of 1801 
(Act of February 27. 1S01. 2 Stat. 103. D. C. Code of 1929. 
page 449) provided for the appointment by the President of 
the United States of justices of the peace for the District of 
Columbia, who ‘‘shall, in all matters, civil and criminal, and 
in whatever relates to the conservation of the peace, have all 
the powers vested in. and shall perform all the duties required 
of. justices of the peace, as individual magistrates, by the laws 
hereinbefore continued in force in those parts of said District, 
for which they shall have been respectively appointed; and 
they shall have cognizance in personal demands to the value 
of twenty dollars, exclusive of costs; which sum they shall not 
exceed, any law to the contrary notwithstanding.” 

By the Act of March 1. 1823 (3 Stat. 743). the jurisdiction 
of a justice of the peace was raised from 820 to 850. Appar¬ 
ently it was conceded that, under the law as it then existed, 
a justice of the peace had no jurisdiction to try title to either 
real or personal property, for. in the case of Moore v. Waters, 
decided 1837. 5 Cranch. Cir. Ct. 2S3. suit had been brought 
before a justice of the peace upon a bond, the condition of 
which was that, if a certain bay mare should thereafter be 
legally proven not to be the property of James Brown, then 
the bond to be in full force, otherwise void. A justice of the 
peace rendered judgment upon the bond and the property of 
the defendant was seized under a writ of fieri facias. An ac¬ 
tion of replevin was thereupon brought in the Circuit Court 
of the United States for the District of Columbia against the 
constable who seized the property under the writ. It was con¬ 
tended on behalf of the plaintiff that the suit was one to try 
title to the mare over which the justice had no jurisdiction, 
and. on the other hand, it was contended on behalf of the de¬ 
fendant that the cause of action was in debt, the question of 
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title being only collaterally involved, and that the justice, 
therefore, had jurisdiction. The view of the defendant was 
sustained by the court, reported as follows: 

"The Court (Morsell. J.. doubting.) was of opinion 
that the justice had jurisdiction of the cause. The 
bond was a contract to pay $50. upon a certain event. 
Whether that event had or had not occurred, was a 
question incidental to the question whether the debt 
was due or not." 

On July 4. 18(54, Congress passed an Act (13 Stat. 383.) 
regulating landlord and tenant proceedings in the District of 
Columbia, and providing that justices of the peace should have 
jurisdiction thereof, unless a plea of title was filed. 

By the Act of February 22. 1867 (14 Stat. 401). the jurisdic¬ 
tion of justices of the peace was materially increased. Sec¬ 
tion 1 of that Act read as follows: 

"That justices of the peace in the District of Co¬ 
lumbia shall have jurisdiction in all cases where the 
amount claimed to be due for debt or damages aris¬ 
ing out of contracts, express or implied, or damages 
for wrongs or injuries to persons or property, does not 
exceed one hundred dollars, except in cases involving 
the title to real estate, actions to recover damages for 
assault, or assault and battery, or for malicious prose¬ 
cution. or actions against justices of the peace or 
other officers for misconduct in office, or in actions for 
slander, verbal or written.” 

This was the first statute, so far as we have been able to 
find, in which the limitation upon the jurisdiction of the 
court—“except in cases involving the title to real estate"— 
expressly appears. Up to this time the language conferring 
jurisdiction upon justices of the peace referred only to speci¬ 
fic proceedings, whereas, in this Act. it was general enough to 
include actions involving title to real estate, had such actions 
not been expressly excluded. 

The next legislation upon the subject is found in the Act of 
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1871 creating a legislative assembly for the District of Co¬ 
lumbia (Act of February 21. 1871. 1G Stat. 419. D. C. Code 
of 1929. pages 469. 472). Section 24 of that Act authorized 
the legislative assembly to provide for the appointment of 
justices of the peace and to define their jurisdiction, but with 
this limitation: “But justices of the peace shall not have jur¬ 
isdiction of any controversy in which the title of land may 
be in dispute, or in which the debt or sum claimed shall exceed 
one hundred dollars.” 

The provisions of section 1 of the Act of 1867 were incorpo¬ 
rated as section 997 of the Revised Statutes of the District of 
Columbia of 1873. By the Act of February 18. 1895 (28 Stat. 
G6S). the jurisdiction of justices of the peace was increased 
to $300. Section 1 of that Act read as follows: 

"That justices of the peace of the District of Co¬ 
lumbia shall have jurisdiction to hear, try, and de¬ 
termine all civil pleas and actions, including attach- 
i ment and replevin, when the amount claimed to be 
due or the value of the property sought to be recov¬ 
ered shall not exceed three hundred dollars, except in 
cases where the title to real estate is in issue, actions 
for malicious prosecution, actions against justices of 
the peace or other officers for misconduct in office, 
and actions for slander, verbal or written, and actions 
for damages for breaches of promise to marry.” 

It will be noted that, in this Act. the exception with respect 
to cases involving the title to real estate was changed to read 
“except in cases where the title to real estate is in issue.’’ Re¬ 
ferring to the character of the office of a justice of the peace 
under this Act. the Supreme Court in Capital Traction Co. v. 
Hof, 174 U.S. 1. 17. IS. (decided in 1S99) said: 

“Justices of the peace in the District of Columbia, 
in the exercise of the jurisdiction conferred upon 
them by Congress to try and determine cases, crimin¬ 
al or civil, are doubtless, in some sense, judicial offi¬ 
cers. Wise v. Withers, 3 Cranch. 330. 336. But they 
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are not inferior courts of the United States, for the 
Constitution requires judges of all such courts to be 
appointed during good behavior. Nor are they, in 
any sense, courts of record. They were never consid¬ 
ered in Maryland as ‘courts of law.’ Weikel v. Cate, 
(1882) 58 Md. 105, 110. The statutes of Maryland 
of 1715, chap. 12, and of 1763. chap. 21 (in Bacon’s 
Laws of Maryland), and of 1791. chap. 68 (in 2 Kit¬ 
ty’s Laws) defining the civil jurisdiction of justices 
of the peace, were entitled acts ‘for the Speedy Re¬ 
covery of Small Debts out of Court.’ And Congress 
has vested in them, ‘as individual magistrates.’ the 
powers and duties which justices of the peace previ¬ 
ously had under the laws in force in the District of 
Columbia. Act of February 27. 1801, Chap. 15. sec. 

11; 2 Stat. at L. 107; Rev. Stat. D.C. sec. 995.’' 

The next enactment upon the subject of the jurisdiction of 
justices of the peace is found in section 9 of the Code of 1901 
(Act of March 3. 1901. 31 Stat. 1191). which reads as follows: 

“Sec. 9. Jurisdiction.—The said justices of the 
peace shall have jurisdiction in all civil cases in which 
the amount claimed to be due for debt or damages 
arising out of contracts, express or implied, or damages 
for wrongs or injuries to persons or property, does 
not exceed three hundred dollars, including all pro¬ 
ceedings by attachment or in replevin where the 
amount claimed or the value of the property involved 
does not exceed said sum. except in cases involving 
the title to real estate, actions to recover damages 
for assault or assault and battery, or for malicious 
prosecution, or actions against justices of the peace 
or other officers for official misconduct, or actions for 
slander or libel, or actions on promises to marry; and 
said jurisdiction shall be exclusive when the amount 
claimed for debt or damages or the value of personal 
property claimed does not exceed fifty dollars, and 
concurrent with the said supreme court when it ex¬ 
ceeds fifty dollars.” 

The words “except in cases involving the title to real estate” 
used in the Acts prior to the Act of 1895. were restored in this 


8 


section of the Code. 

Under section 10 of the Code of 1901 (D. C. Code of 1929. 
Title 18. sec. 194) the court was also given jurisdiction in 
cases of trespass upon or injury to real estate, but with the 
proviso that if the defendant claimed title by affidavit “the 
justice shall take no further cognizance of the case.” So far 
as we have been able to find, this was the first statute ex¬ 
pressly conferring jurisdiction upon justices of the peace in 
actions for trespass to real property. Xor have we been able 
to find any reported cases upon the question whether such 
jurisdiction was impliedly conferred by the Acts of 1S67 and 
1895. 

Section 20 of the Code of 1901 (D. C. Code of 1929, Title 
IS. sec. 225). also gave to the court jurisdiction in forcible 
entry and detainer cases, but with the limitation set forth 
in section 23 (D. C. Code of 1929. Title 18. sec. 228), that, if 
the defendant should plead title to the premises and enter into 
an undertaking, “the justice shall certify the proceedings to 
the supreme court of the District of Columbia.” 

The Municipal Court was established by the Act of Feb¬ 
ruary 17. 1909 (35 Stat. 623). Section 1 of that Act provided 
in part as follows: 

“That the inferior court known as ‘justice of the 
peace' in the District of Columbia shall remain as 
now constituted, but shall hereafter be known as ‘the 
municipal court of the District of Columbia'. It shall 
consist of the present justices of the peace of said 
District, who shall serve as the judges of said court 
for the unexpired terms of their now existing commis¬ 
sions. and who shall not be required to be recommis¬ 
sioned for said unexpired terms.” 

By this Act. the jurisdiction of the court was increased from 
8300 to 8500. being exclusive where the amount did not ex¬ 
ceed 8100. and concurrent with the Supreme Court of the 
District when it exceeded S100 but did not exceed S500. In 
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other respects the jurisdiction remained the same, section 1 
of the Act also providing: 

“The said court and each member thereof shall ex¬ 
ercise the same jurisdiction as was vested in them as 
justice of the peace immediately before the passage 
of this Act, and no more, and shall be governed by 
the laws then in force, except as said laws and said 
jurisdiction are expresslv changed or enlarged here¬ 
by.” 

The jurisdiction of the Municipal Court was further en¬ 
larged by the Act of March 3. 1921 (41 Stat. 1310). Section 
1 of that Act provides in part as follows: 

“That the Municipal Court of the District of Co¬ 
lumbia shall have exclusive jurisdiction in the fol¬ 
lowing civil cases in which the claimed value of per¬ 
sonal property or the debt or damages claimed, ex¬ 
clusive of interest and costs, does not exceed SI.000. 
namely, in the classes of cases over which the court 
had jurisdiction immediately prior to the passage of 
this Act. and in actions for the recovery of damages 
for assault, assault and battery, slander, libel, malic¬ 
ious prosecution, and breach of promise to marry.” 

It will be noted that, except for an increase in the amount 
and the addition of certain specific classes of cases, the jur¬ 
isdiction of the Municipal Court under this Act remains the 
same as the jurisdiction reposed in justices of the peace under 
the Code of 1901. Therefore, in construing the words “except 
in cases involving the title to real estate”, we must take into 
consideration the fact that they were last used in an Act re¬ 
lating to the jurisdiction of justices of the peace and that the 
later Acts relating to the Municipal Court merely conferred 
upon that court, with certain additions not material here, 
the jurisdiction formerly possessed by justices of the peace. 
It will also be noted that in section 6 of the Act of 1921 it 
is provided that “no judgment shall become a lien upon any 



lands, tenements, or hereditaments until” docketed in the 
now District Court of the United States for the District of 
Columbia. 

While the Act of 1921 was under consideration in the House 
of Representatives, it was referred to the Committee on the 
Judiciary, which reported on the bill, in part, as follows: 

“The Municipal Court has no jurisdiction over 
criminal, equity, probate, or real estate matters. This 
bill does not aim to confer such jurisdiction upon that 
court, but adds to its present jurisdiction power to 
try causes for the recovery of damages in cases of as¬ 
sault. assault and battery, slander, libel, malicious 
prosecution, and breach of promise to marry. The 
limit upon the amount in controversy that it may ad¬ 
judicate in any case is placed at SI.000. and up to 
that sum its jurisdiction is made exclusive.” (House 
of Representatives. Report No. 472 to accompany 
i H.R. 10.074, 1st Session. 6Gth Congress.) 

The report of the Senate Judiciary Committee contained 
no explanation of the bill. 

We. therefore, submit that, if title to real estate is so in¬ 
volved in this proceeding that a justice of the peace would 
have been without jurisdiction, the Municipal Court is equal¬ 
ly without jurisdiction, notwithstanding it is now a court of 
record. 


II 

The manner in which objection to jurisdiction may be made. 

Under section 10 of the Code of 1901 (sec. 194, Title IS. 
Code of 1929). the Municipal Court is expressly given jur¬ 
isdiction over cases of trespass upon or injury to real estate, 
unless the defendant shall file an affidavit claiming title in 
accordance with the requirements of that section. Under sec¬ 
tions 20 to 24 inclusive (sec. 225 to 229. Title IS. Code of 
1929). the Municipal Court is given jurisdiction over forcible 
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entry and detainer proceedings, unless a plea of title be filed 
accompanied by an undertaking. Hence with respect to these 
two classes of cases the Code expressly provides the method 
by which the question of title shall be raised. In all other 
cases it would appear that the court is ousted of jurisdiction 
if the want of jurisdiction appears anywhere in the proceed¬ 
ings. In 35 Corpus Juris, page 551. it is said: 

“Where the want of jurisdiction appears on the 
face of the proceedings, it may be taken advantage 
of by demurrer, or by a motion to dismiss, but when 
it does not so appear, it must as a rule be taken ad¬ 
vantage of by plea in abatement or bar. or by answer, 
although some cases have held that such defense may 
be shown under the general issue." 

For example, in the case of Copertini v. Oppermann, 76 Cal. 
181. IS P. 256. it was held that in a suit to recover money paid 
on account of the purchase price of land, where the allegation 
was that the vendor did not have a good title, the justice of 
the peace was without jurisdiction and the demurrer to the 
complaint should be sustained. 

In the case of Whalen v. Buttoro, 64 X.J.L. 461, 45 Atl. 981. 
the court held that want of jurisdiction because title was in¬ 
volved was fundamental and “may be taken advantage of at 
any time.” 

In the case of Wood Garage v. Jasper , 41 X.M. 289, 67 P. (2) 
1000. 115 A.L.R. 496. where the statute provided “if it ap¬ 
pears on the trial of any cause from the evidence, that the 
title to lands is in question, the justice shall immediately make 
an entry thereof on his docket and cease all further proceed¬ 
ings.” the court said: 

“Surely if it appear from the summons, or answer, 
or other pleadings, written or oral, that ‘the title to 
real estate * * * may be in dispute or drawn in 
question.’ it would be the duty of the justice to ‘make 
an entrv thereof on his docket and cease all further 

V 

proceedings.' ” 
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And in the case of Lcgum v. Blank, 105 Md. 126. 133. 65 
Atl. 1071. the court said: 

“The general doctrine announced by Courts of 
States where there are pleadings before justices of 
' the peace, is that where the declaration is of such a 
character that under a plea merely putting the plain¬ 
tiff to the necessity of proving his declaration, he is 
bound either to prove, or to disprove, title to land, 
then a justice has no jurisdiction. Jakeway v. Bar¬ 
rett, 3S Vermont 316.” 


III 

The decisions in this Court. 

The decisions throughout the country on the proper con¬ 
struction to be placed upon the words “when title to real 
estate is involved” are in hopeless conflict. No attempt will be 
made in this brief to discuss the decisions exhaustively, since 
thev are collected in a voluminous annotation in 115 A.L.R. 
page 504. There are. however, three decisions of this court 
which will be considered. 

The first of these decisions is Gray v. Ward, 45 App. D.C. 
498. In that case suit was brought to recover, as alleged in 
the particulars of demand, “moneys due from the defendant 
to the plaintiff, which moneys were advanced to the defend¬ 
ant by the plaintiff for the purchase of a tract of land in 
Richmond County. State of Virginia, the defendant to de¬ 
liver a good title, the defendant having failed and refused to 
deliver such good title.” From a reading of the affidavits 
of merit and defense and the bill of exceptions, as shown in 
the record in that case, the real cause of action was for money 
paid as a result of false representations made by the defend¬ 
ant. In the case of Hollis v. Finks. 34 Tex. Civ. App. 12. 78 
S.W. 555. it was held that where an action was brought to 
recover the purchase price of land on the ground of false and 
fraudulent representations as to the title, the action was for 
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money paid by reason of fraud and “title to land is not direct¬ 
ly, but. if at all. only incidentally, involved.” However, this 
court, in the Gray case apparently construed the declaration 
as averring that the defendant was willing to convey title, 
but that the title tendered by him was not good. Giving the 
declaration this construction, the decision of this court is 
supported by the weight of authority. 


See: 

Copertini v. Oppermann . 76 Cal. 1S1. IS Pac. 256. 

Bates v. Ferrier, 19 Cal App. 79. 124 Pac. S89. 

Legum v. Blank. 105 Md. 126. 65 Atl. 1071. 

All of the above cases were cited by this court in the Gray 
case. In addition to these cases we also find the cases of 
Campbell v. Gallagher, 2 Watts (Pa.) 135. and Whalen v. 
Buttoro, 64 X.J.L. 461. 45 Atl. 9S1. 

In the Campbell case it was held that a justice of the peace 
was without jurisdiction of a suit brought to recover money 
paid on account of the purchase price of land where the pur¬ 
chaser had rescinded his contract because the seller did not 
have title. Obviouslv the title was there involved because 

V 

the right of the purchaser to rescind depended upon his show¬ 
ing the title was defective. 

In the Whalen case it appeared the vendee of real property 
had notified the vendors that they did not have title to the 
property and that he (the vendee) would not accept a deed 
from them. The vendee then brought suit to recover his 
deposit in an inferior court which had no jurisdiction over 
“any suit or action wherein the title to land or real estate 
shall come in question.” The court, in holding the inferior 
court to be without jurisdiction, said: 

“The want of jurisdiction over the subject-matter 
is fundamental, and. it appearing in the record, it 
may be taken advantage of at any time.” 

The only case which we have been able to find which takes 
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a contrary view is Barrs v. Britt, 95 Fla., 482, 116 So. 2S, where 
the facts were similar to those in the Whalen case. The court, 
however, held the justice of the peace had jurisdiction, saying: 

“A suit is one ‘involving the title to real estate’ 
only where the necessary result of the decree or judg¬ 
ment is that one party gains or the other loses an in¬ 
terest in the real estate, or where the title is so put in 
issue by the pleadings that the decision of the case 
necessarily involves the judicial determination of 
such rights. See In re Ross’ Estate. 220 Ill. 142, 77 
X.E. 126: Hallett v. Alexander. 50 Colo. 37. 114 P. 

490, 34 L.R.A. (X.S.) 328. Ann. Cas. 1912B, 1277; 

Van Tassell v. Wakefield. 214 Ill. 205. 73 X.E. 340; 
State ex rel. Reed v. Elliott. 180 Mo. 661. 123 S.W. 

856; Bruner Granitoid Co. v. Klein, 170 Mo. 255. 70 
S.W. 6S7. 

“The status of the record of the title will affect 
the recovery and therefore upon such status depends 
necessary proof incident to a proper judgment, but 
neither the record of the title nor the status of the 
title will be involved or affected by the result of the 
litigation. The judgment to be recovered, whether it 
be for the plaintiff or for the defendant, will have no 
effect whatsoever upon the status of the title to the 
lands described in the contract, the breach of which is 
alleged as the cause of action. Xothing will be added 
to or taken from the record of the title by any result 
of the litigation." 

* 

We believe, however, that the construction placed by the 
Florida court upon the phrase “involving the title to real 
estate” is not sustained by the weight of authority. 

The courts, however, seem to be uniform in holding that a 
justice of the peace has jurisdiction over a suit for the re¬ 
covery of money paid on account of the purchase price of real 
estate where it appears that the vendor has refused to carry 
out his contract to sell, even though such refusal mav be based 
upon his knowledge that he could not convey title. 
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The distinction between a case where the vendor is willing 
to convey, but the vendee refuses to accept the deed on the 
ground that the title is defective, and a case where the vendor 
fails to tender a deed, is illustrated by two decisions in Mary¬ 
land—the cases of Legum v. Blank, 105 Md. 126. 65 Atl. 1071 
and Ruth v. Durendo. 166 Md. S3. 170 Atl. 582. In the Legum 
case the court held that where one pays a sum of money upon 
an agreement to purchase land, by which agreement it is 
provided that the money shall be returned if the title is de¬ 
fective. and suit is brought for the recoverv of the monev on 
the ground of a defective title, a justice of the peace is without 
jurisdiction. On the other hand, in the Ruth case it was held 
that a justice of the peace did have jurisdiction over an action 
to recover money paid on account of the purchase price of real 
property where the vendor, upon finding his title defective 
abandoned the contract. The court distinguished that case 
from the Legum case. 

In the case of Larins v. Abbott, 49 Xeb. 214. 68 X.W. 486. 
it was held that an action to recover damages for failure to 
convey real estate according to an agreement was neither an 
action “in which title to real estate is sought to be recovered 
or may be drawn in question" or an action on “contracts for 
the conveyance of real estate." The court said: 

“The obvious purpose of the limitations therein, 
so far as they relate to contracts concerning real es¬ 
tate, is to exclude, from the cognizance of county 
courts and justices of the peace, actions involving a 
determination of the title or boundaries of land, and 
not to render inadmissible, as affecting the right of 
possession merely, deeds and other evidences of title." 

In the case of Hummer v. Garrett, 15 Idaho. 657. 99 P. 124. 
an action had been brought before a justice of the peace to 
recover a deposit made on a contract to purchase real estate. 
It was alleged that the defendant had refused to deliver a 
good and sufficient warranty deed as required by the con¬ 
tract. and also that the defendant had no title to the property. 
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The court held the justice of the peace had jurisdiction, since 
the plaintiff was entitled to recover upon proof that the de¬ 
fendant had refused to deliver the deed, irrespective of wheth¬ 
er he had title. 

The second case in this court is Johnson v. Simons . 53 App. 
D.C. 356. 290 Fed. 331. which was an action of assumpsit 
brought to recover compensation for the use by defendant of 
plaintiff’s party wall. It is obvious that, in this case, plain¬ 
tiff could only make out his cause of action by proving the 
title in himself to his own land in order to establish that he 
was the owner of the dominant servitude. This decision seems 
to be in accord with the authorities. Annotation in 115 A.L.R. 
524. under the heading “IX. Actions relating to -party or 
retaining walls or division fences 

The third case in this court is Church v. Holmes, 60 App. 
D.C. 27. 46 Fed. (2) 60S. The nature of this case is quite 
similar to the one at bar. but. from a reading of the record and 
briefs in that case, it appears that the question of jurisdiction 
was never raised before this court, and that question was not 
discussed in the opinion. Therefore, this case may be consid¬ 
ered as authority only for the proposition that this court did 
not deem the lack of the jurisdiction of the Municipal Court, 
if there was such a lack of jurisdiction, so patent as to justify 
this court in considering the question upon its own motion. 

IV 

The question whether the present case involves title to real estate. 

We are of the opinion that, were this a proceeding between 
plaintiff in error’s decedent, the grantor in the deed of trust, 
on the one hand, and the trustees named therein, on the other, 
and the record did not disclose any change in the title subse¬ 
quent to the execution of the deed of trust, title to real estate 
would not be involved, even granting to the earlier decisions 
of this court their full force and effect. The trustees, having 
accepted the trusteeship and acted under it. would be estopped 
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to deny the title of the grantor. “The same relation as that 
of landlord and tenant subsists between a trustee and a cestui 
que trust, as it regards the title.” Walden v. Bodley, 14 Pet. 156. 
See also Surnid v. Crains, 25 Ariz. 597. 220 P. 1084 and Toma- 
hagen v. Sarver, (Tex. Civ. App.) 29 S.W. (2) 438. 

In the case of Espy v. Boone, 33 Tex. Civ. App. 83. 75 S.W. 
570. the owner of land had conveyed it to another by a deed, 
absolute on it face, but actually in trust, to secure a loan of 
money. The trustee wrongfully sold the property and the own¬ 
er brought suit for damages. In sustaining the jurisdiction of 
the county court, the appellate court said: 

“This is not a suit to try title to land, nor one in 
which title to land is directly involved; that issue be¬ 
ing only incidental to the question of the defendants' 
liability for the sale of the property.” 

The question presented by a suit of a grantor against his 
trustee is analogous to the question presented by a suit 
brought by a vendor on a contract to sell land. Where a deed 
to property has been tendered and accepted, title to real 
property is not involved in a suit to recover the purchase 
price for the reason that “a grantee cannot dispute his gran¬ 
tor’s title at the time of conveyance so as to avoid payment of 
the purchase price of the property.” Robertson v. Pickrell, 
109 U.S. 60S. 615. Therefore, it is held that a justice of the 
peace has jurisdiction over an action for the purchase price 
of real estate where the question of title has been eliminated 
by the acceptance of the deed. 

In the case of Waters v. Daw, 50 Okla. 183, 150 P. 185. it 
was held title was not “in dispute or called in question” where 
plaintiff sued for a balance due on the purchase of land which 
had been conveyed by him to the defendant, but the defend¬ 
ant denied he had agreed to purchase the land and claimed he 
had made a loan to plaintiff and accepted the deed to the 
land as security for the loan. 

In the case of Stanley v. Ellington, (Tex. Civ. App.) 52 S.W. 
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(2) 1063. it was held that a suit for the purchase price of land 
which had been conveyed was not a suit “for the trial of title 
to land.” 

On the other hand, when the contract to sell land is ex¬ 
ecutory the vendor, to make out his case when suing on such 
contract, must prove a valuable consideration therefor, which 
necessarily involves his title to the land and ousts a justice 
of the peace of jurisdiction. The distinction between a suit 
by a vendor for the purchase price of land, where a deed to 
the land has been delivered to and accepted by the vendee, 
and a suit by a vendor on an executory contract for the sale 
of land, is pointed out in the case of Cole v. Hynes, 46 Md. 
181. 185. where the court said: 

“Where suit is brought to recover the purchase 
money of land, and the contract of sale has not been 
performed by the execution and delivery of a deed, 
the plaintiff must allege and prove that he has good 
title to the land. 2 Taylor’s Ev. sec. 1070; Ragan 
v. Gaither. 11 G. J. 4SS; Washington v. Ogden. 

1 Black. 458. But if the defendant has accepted a 
deed of the property, the law is otherwise, and to 
oust the justice of jurisdiction of the case, it must 
affirmatively appear on the face of the proceedings, 
that the defendant has not accepted a deed of the 
property, but that the contract is still executory.” 

In the case of Dungan v. Clark, 159 Cal. 30. 112 P. 718. title 
was held to be involved, so as to oust a justice of the peace of 
jurisdiction, in a suit on a promissory note brought by the 
payee named therein, where the answer alleged that the con¬ 
sideration of the note was the sale of a half interest in a 
pumping station and pipe line and that the consideration had 
failed because the plaintiff did not own the interest which 
he undertook to convey. 

So, also, it was held in the case of Hunsicker v. Miller, 114 
Pa. Co. Ct. 261. 5 Pa. Dist. R. 107, that, where a suit was 
brought on a promissory note by the payee thereof, which note 
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had been given for the purchase price of land, and the maker 
of the note had refused to accept a deed for the land on the 
ground that the payee’s title to the land was bad. a justice 
of the peace was without jurisdiction of the case, since the 
burden was upon the payee to prove consideration or. in other 
words, his ability to convey a good title. However, in that 
case the court differentiated from the case of Campbell v. 
Walker. 5 Watts (Pa.) 4S2. where it was held that an indorsee 
for value of a note given for the purchase of land could main¬ 
tain his action before a justice of the peace since the question 
of consideration could not be raised against the indorsee. 

Therefore if this were a suit between the grantor in a deed 
of trust and the trustees named therein, and the record showed 
no change in the title subsequent to the execution of the deed 
of trust, we would have no hesitancy in taking the view that 
title to real estate was not involved, since the trustee would be 
estopped to question the title of their grantor. But a trustee, 
like a tenant, is not estopped from setting up a change in title 
occurring after the trust was created or the lease was entered 
into. Johnson v. Riddle, 240 U.S. 467. 4S1. Here a change oc¬ 
curred by the death of the grantor. This suit is brought by the 
administratrix of his estate. It does not appear from the bill 
of particulars whether the sale of the property under the deed 
of trust was had before or after the death of the grantor, 
but it does appear from the plea to the jurisdiction that the 
grantor died on October 24. 1936 (Rec. p. 6) and the date of 
the sale is set forth in the bill of particulars as February 11. 
1937 (Rec. p. 1.) 

In 19 Ruling Case Law 662. it is said: 

“If a decedent leaves real estate subject to a mort¬ 
gage which is afterwards regularly foreclosed, the 
surplus of the proceeds of the sale retains the charac¬ 
ter of real estate, for the purpose of determining who 
is entitled to receive it. and goes to the persons to 
whom the real estate would have gone but for the 
conversion.” 
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In 23 Corpus Juris, 1146. it is said: 

“If a mortgagee is foreclosed during the lifetime of 
the mortgagor, any surplus proceeds of sale are per¬ 
sonalty and go to the personal representative of the 
mortgagor as such, but where the equity of redemp¬ 
tion has passed to the heirs or devisees of the mort¬ 
gagor. the right to any surplus proceeds of sale goes 
with it. and in case of a subsequent foreclosure and 
sale such surplus proceeds belong to the heirs or de¬ 
visees, and not to the personal representative of the 
mortgagor, even though the mortgage provided that 
the surplus should be paid to the mortgagor, his ex¬ 
ecutors or administrators, unless the condition of the 
estate is such that it is necessary to resort to the 
realty for the payment of debts.” 

Hence, upon the death of a grantor in a deed of trust, his 
estate in the property passes to his devisees, if he died testate, 
or to his heirs at law. if he died intestate, subject only to the 
power of the probate court to administer the real estate of 
the decedent if necessary for the payment of debts and lega¬ 
cies. D. C. Code of 1901. secs. 146-14S. D. C. Code of 1929. 
Title 29. secs 237-239. Had this suit been brought by those 
1 claiming to be the sole heirs at law of the grantor, their title 
to the real estate would seem to be involved, since they would 
be required to trace title from the grantor, and prove they were 
the heirs at law. The trustees would not be estopped to con¬ 
tend that the plaintiffs were not heirs at law of the grantor 
or that plaintiffs were not entitled to the property because it 
had been devised to another by a valid will. So. also, if the 
suit had been brought by a devisee, the trustees could ques¬ 
tion the validity of the will, and thus title would be involved. 

This case is further complicated by the fact that the plain¬ 
tiff here is the administratrix of the estate of the grantor. 
Unless she can show that she is entitled to the surplus pro¬ 
ceeds of the sale by a proper order of the Probate Court en¬ 
tered under sections 146 to 148 of the Code of 1901. the 
money, which must be regarded as real property, belonged to 
the heirs at law. It was the question of ownership thus pre- 
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sented. which lead the trial court, we understand, to rule that 
title to real estate was here involved. 
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